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Recommendations: To RECOMMEND to Council:
1.

To establish a Local Authority Controlled Company jointly with South
Hams District Council to deliver services for West Devon Borough
Council and South Hams District Council, and to other organisations
as contracts are won, subject to the further approval of a detailed
business case and implementation plan;

That the Council’s waste collection and street cleansing services are
delivered by the newly formed company when the current contract
ends in March 2017;

That the Councils’ costs for the preparation of the detailed business
case and implementation plan of £300,000 be met from the cost
pressure built into the 2016/17 Revenue Budget for each Council
(£150,000 for each Council).
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Executive Summary

This report proposes the establishment of a company jointly owned
by West Devon Borough Council and South Hams District Council
for the purpose of:

o Delivering services to the communities of West Devon and
South Hams;

o Generating income by delivering services on behalf of other
organisations;

o Creating a vehicle which gives both Councils a mechanism to
generate profit from certain activities; and

o Ensuring the future viability of both organisation’s through
appropriate strategic positioning in the public sector.

The staff and services currently provided by the Council’s
Commercial Services, Customer First and Support Services would
be transferred across to the new company, with the view that the
company would be operational with effect from April 2017.

A contract between the Council and the company would be put in
place for the delivery of the services that are transferred.

It is proposed that the delivery of waste collection and street
cleansing services are also transferred to the company when the
current contract finishes at the end of March 2017.

The company would also be able to generate income and profit by
delivering a full range of services to other organisations.

A similar recommendation is to be made to the Executive at South
Hams District Council next month. The company would only be
established by agreement of both Councils.

Background

In 2013-14, West Devon Borough Council and South Hams District
Council embarked on an ambitious transformation programme
called "T18"”. This consisted of 4 main elements:

o The restructuring of functions and processes;
o A culture change programme based on IMPACT behaviours;

o An IT and systems development programme to support new
ways of working; and

o A review of organisational structure and governance to ensure
the future delivery of services to the community, with an
ambition for growth.

It is this final element that is the subject of this report.
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Since 2010 Local Authorities have been subject to increasing
budgetary pressures and decreasing grant income from central
government. This position is looking significantly worse for the
future given the recent budget settlement.

The purpose of the councils’ T18 transformation programme had
been to position both councils to meet their financial obligations
until 2018 and to be able to continue to deliver the full range of
services without cuts or long term reduction in quality. However
both councils are keen to secure the future of services beyond
2018.

The success of the T18 programme in delivering efficiencies (joint
savings of £5 million) has meant that both councils are in a position
to generate a surplus for the financial year 2016/17, however this
will not be the case for 2018 onwards, therefore this is the right
time to be considering any investment in the organisation.

There is an opportunity for the councils to position themselves at
the forefront of this emerging market for delivering services, and
therefore able to take advantage of opportunities provided by other,
less forward-thinking organisations.

The opportunity has arisen to include the West Devon waste
collection and street cleansing contract which would need to be
transferred in April 2017. It may be possible to extend the
implementation period, but it is not recommended that this
extension be longer than April 2018 due to budget forecasts and
market opportunity. It is recognised that an extension in the service
area has risks around the Council’s ability to control costs.

During 2015/16 the councils have reviewed their priorities and
Members from both Councils agreed that their top priority for each
organisation is to achieve financial sustainability. Both councils
have also stated that they do not want to see a reduction in the
level and quality of the services delivered to their communities.

It is acknowledged that whilst the T18 programme has been very
effective at making efficiencies, more will need to be done to
generate income and reduce costs from 2018 onwards if the
councils are to meet their aims.

In terms of the national context, the Local Authority landscape is
changing rapidly and a mixed economy is emerging which provides
opportunities for councils such as West Devon and South Hams as
well as threats. The opportunities include the ability for councils to
form companies to trade and generate income and to provide
services to other councils and organisations at a profit. Whilst Local
Authority restructure is not currently being proposed by the
Government, there is a clear threat that if councils start failing due
to financial pressures then there may be a requirement for take-
overs, combined councils or unitary arrangements; however, this
could also be an opportunity for well-placed councils to step in for
mutual benefit.
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This proposal affects both West Devon Borough Council and South
Hams District Council, the communities they serve and the staff
they employ. The intention is for the range of services to the
communities to carry on being provided to at least the current
standard, albeit from an arm-length, wholly-owned company, so
that residents and communities should not feel any adverse impact
from this proposal.

Staff in Commercial Services, Customer First and Support Services
would be transferred to the new company. This would be subject
to TUPE (Transfer of Undertakings: Protection of Employment)
regulations so that staff would be transferred on their current
employment terms and conditions.

The company would have a two-fold relationship with the two
councils:

o As a provider of services to the councils, controlled by a
contractual relationship;

o As a wholly owned asset of the councils controlled through the
shareholders agreement and the associated governance
structures.

Outcomes/outputs

The proposal is to establish a company that will be able to deliver
services to both the councils efficiently and effectively. In doing
so, this will create the opportunity to sell these services to other
organisations.

It is intended initially to set up a company that is controlled by the
two authorities and does the majority of its work for these
authorities; this arrangement follows the rules that allow the
councils to pass the work to the company without the need to
tender in the open market. This is known as a Teckal exemption,
an explanation of which can be found in the LGIU briefing note
(see Appendix A).

Under the Teckal arrangement the company would also be able to
win contracts and deliver services to other organisations for a
profit but only up to 20% of its turnover. Once the 20% limit is
reached an additional company can be set up purely to provide
services to other organisations and generate profits for its
shareholders (this is allowed for under section 95 of the Local
Government Act 2003 and we will refer to this as a “section 95"
company for the purposes of this report).

Based on the calculations by Grant Thornton, the proposed
company will generate a turnover of £6.7 million in year one. This
means that under the Teckal exemption, it could deliver services
to other organisations up to a value of £1.34 million before the
addition of a section 95 company would need to be explored.
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3.5 It is proposed that the company would be established to start
trading by April 2017. External advice from Grant Thornton
suggests an implementation period of 18 months.

3.6 During the first couple of years of trading, the strategy would be
to deliver good quality services to the two councils within budget
and establish the reputation and track record of the company.
From the perspective of the public, Members and staff, services
would continue to be delivered and received as usual. This will
then allow the company to use this track record of delivering
services to bid for work from other organisations. Winning
external contracts will improve the economies of scale within the
company thus reducing the cost of the services delivered to West
Devon and South Hams and provide additional income for the
company and a profit for the shareholders. Initially it is proposed
the shareholders will be West Devon and South Hams.

3.7 Traditionally councils have provided the services that the company
will be offering in-house. However, as the effect of the budget
settlements are felt over the next 4 years this will become less
sustainable and other ways of delivering services will need to be
found. It is this opportunity to provide services to other councils
and organisations at a lower cost that the company will seek to
exploit. As financial pressures bite, some councils may no longer
be viable, but services will still need to be provided to their
communities. This is the type of opportunity the company will be
able to exploit and it is anticipated that the Government will be
interested in such solutions when faced with failing councils.

3.8 Another way to achieve growth, economies of scale and further
efficiencies within the company would be for other organisations to
buy shares in the company, thus allowing them to commission
services through the company using the Teckal exemption
described above.

3.9 To understand the size of the market available we can calculate
the cost of services delivered by District Councils in any particular
area from their published statements of accounts. It should also
be noted that there are some services, particularly those of a
transactional nature, which can be delivered for other councils
nationally as the use of IT means that the geographic location of
an organisation is not important. Most of these services are
currently delivered in-house and this is the market that the
company would be targeting. For example, in Devon the spend by
District and Unitary Authorities on the services within scope is
approximately £60m. Therefore every 1% of the market that is
won represents £600k business for the company. This reasoning
could be extended to Somerset and beyond and will be further
explored through the detailed business case.

3.10 It is not anticipated that the company would win significant
contracts within the first couple of years of business and it must
be stressed that this proposal should not be seen as the entire
solution for ensuring future financial sustainability.
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The intention is to position the councils to take advantage of the
future opportunities in this market, thus affording prospects to
generate income and profit through the company for the benefit of
the councils. In addition it will be possible to find further
efficiencies for the delivery of the council’s services through the
company.

It is also relevant to note that should the structure of the current
two-tier system of local government in Devon change, then the
ownership of the company would transfer to any successor
organisation along with the contracts for the delivery of services.
This would provide a good degree of protection to the level and
quality of the services provided to our communities and to the
staff employed by the company.

The success of the company will be measured through:

o how well it delivers the contracts that it will hold with the
councils (i.e. within budget and to the quality specified);

o0 savings that it makes on the delivery of these services;

o the income that it generates through winning and delivering
work to other organisations; and

o the long term growth of the company.

The company would expect to be bidding for contracts from its
second year of operation. It would also expect to be achieving
further efficiencies on the delivery of the councils’ services during
the second year of operation.

The current waste contract for West Devon expires in April 2017,
therefore the Council’s decision is critical in order to achieve this
timescale for company implementation or to continue with an
outsourced contract procurement. This was the reason for a
supplementary report to be commissioned which gives more
specific financial information to Members in relation to the waste
and cleansing services. (Members can find this report at Appendix
C, however due to the financial information this report contains it is
exempt from publication).

The Council is currently in a contractual arrangement with FCC
Environmental. The contract is one of the Council’s highest annual
revenue costs per annum. The contract ends at the close of March
2017. West Devon is already preparing for a European
procurement exercise however work undertaken to date would be
of value to the Council whichever delivery option is chosen as there
would be an equal need for a specification of service document in
either a procurement or company option. The decision of the
committee will be to determine whether or not the procurement
exercise is continued. If the councils agree to the set-up of the
LACC, the procurement activity will cease. If not, the OJEU notice
under European procurement regulations will be published in early
March 2016.
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3.16 Market testing of the services has been carried out and it is
understood that the future cost of service in West Devon is likely to
be significantly more than current costs if an outsourced contract
were to be procured again. Modelling in the Grant Thornton waste
review (Appendix C) includes this uplift.

3.17 The waste and street cleansing services are carried out in-house in
the South Hams and would therefore automatically transfer to a
company for the South Hams were a company solution to be
chosen.

3.18 The Grant Thornton waste report looks at specific options for waste
and cleansing services for West Devon in order that Members can
see how costs would relate to procurement options for these
services specifically.

3.19 The Grant Thornton report has examined the potential for income
generation through trade waste services and also the potential for
efficiencies of delivering the service across the two authorities. The
report projects an estimated betterment of cost of 12% (merged
total at this stage) by delivering through a company solution as
opposed to the outsourced solution.

3.20 The ability to carry out our waste services across more than one
council supports the municipal waste strategy for Devon which
looks to align collection materials and supports the previous work
of the Executive Waste board which hoped to further the
implementation of services being carried out in clusters. A LACC
solution would allow us to offer services to others in line with the
countywide intention, and may well be more politically acceptable
than previous proposals.

3.21 There will be significant challenges in meeting a start date of April
2017 for the West Devon service and to that end FCC
Environmental could be requested to extend the existing
arrangements. Early indications are that they would be willing to
negotiate an extension but this would carry costs linked to both
recycling material costs, vehicle repairs and maintenance costs.
Whilst there is a budget provision for a contract uplift which could
be used for these costs, there would be no improvement in
contract terms during this period. It would however allow
sufficient time for a detailed business case to be prepared and for
the LACC implementation, or for a delayed procurement if
Members commenced a procurement exercise from June rather
than February as is currently timetabled.

4.0 Options available and consideration of risk

4.1 A variety of approaches have been reviewed when considering the
future organisational and delivery structures for the council
including: keeping the current “as-is” arrangements (combination of
outsourced and in-house); further outsourcing of services; a joint
venture with a private sector partner; establishing a
mutual/charity/trust to deliver services;
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establishing a Teckal type Local Authority controlled company
(LACC), and; establishing a section 95 Local Authority controlled

company.
4.2

These have been considered against the following criteria:

o Degree of control and flexibility retained by Councils

o Ability to generate further savings/efficiencies

o Ability to make a profit and generate income for the Councils

o Ability to passport work without procurement

4.3

Consideration has also been given to the ability to maintain the

level and quality of services, the impact on staff and the
implications of the changing Local Authority landscape.

Comparison of Alternative Service Delivery Models Available to

WDBC / SHDC

Will Council retain

Can it make a

Can Councils

private sector partner
agreement

sector partner

controlled to do this

" profit to generate passport work Ability to generate
Model conliri\nl ?E.'il.tff,,m'ce income for the without further efficiencies
exibiity- Councils? procurement?
As Is option V/ % X V/
mainly in-house, some irni
(outsolzr\:ed contracts) Best option for control for, outsourced contract. Very limited
and flexibility MN/& for in-house
Teckal LACC through company V/ V/ V/
ownership but less than
As Is option
Section 95 LACC
(Only set up for
External Trading, not V/ V/ K V/
Council Service
Delivary)
Further outsourcing x x x 3(
to private sector
P Tied in to contracts Any;::rg:eg::stx the Tied in to contracts
Joint Wenture with o V/ X V/
private sector But limited - needs Shared with privates Meed to be LA

4.4

Following consideration of the options against the criteria, officers

have refined the options down to two for further consideration and
these are the focus of this report:

Option A - continue with the current arrangements (the “as is”
option), or;

Option B - establish a Teckal type LACC with the option to add a
section 95 company at a later date.
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Staff, Trade Unions and Members have been consulted on the
possibility of a LACC being implemented and the impact that this
would have on staff, service delivery and governance. All
stakeholders have been open to the changes and will continue to be
consulted as plans develop. There has not been an adverse
reaction to the proposals.

The staff working within Commercial Services, Customer First and
Support Services would transfer directly into the new company and
TUPE would apply. The company would gain ‘admitted body’ status
to the Local Government Pension Scheme (LGPS) so that staff could
continue to access the benefits of that scheme. The company may
decide to make different pension arrangements for new staff joining
the company. Any difference between, or changes to, terms and
conditions for staff would be carefully considered and negotiated to
ensure the most beneficial arrangements for both the business and
the affected staff. It is in the interest of the business to be known
as a good employer.

The councils’ relationship with the new company would be twofold:
as the client commissioning services from the company; and as the
owners and shareholders of the company. Control over the
delivery of services would be exerted through the contract and
through the annual service delivery plan, to be agreed by the
Council and monitored by Overview and Scrutiny. Control over the
company would be exerted through the Board of Directors and a
Joint Shareholder Committee made up of Members of both Councils.

The risks associated with Option A concern the inability of the
Council to generate additional income in the future and to be able
to maintain services, resulting in a potential loss of service or
potential outsourcing of services.

Option B does give the opportunity to make further savings and
generate additional income, however there is the risk that the
company may fail to do this, that the predicted market may not
materialise or that the company does not attract the business
required to generate sufficient income.

Options concerning the waste collection and street cleansing
contract have also been considered.

To aid the evaluation of the proposals contained in this report,
officers commissioned the accounting and consultancy company
Grant Thornton to provide an independent review. They were also
commissioned to provide a financial appraisal of the options for the
waste contract. Their reports are attached as Appendix B -
Options appraisal for the establishment of a local authority
controlled company, and Appendix C — Waste report.
Appendix C is exempt from publication because it contains
information about the Council’s financial affairs. The public interest
test has been applied and it is considered that the public interest
lies in not disclosing this report because it contains financial
information which could prejudice the Council if the information was
disclosed at this time.
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In relation to the options to continue with the current arrangements
or for the establishment of an LACC to provide services (Options A
and B), the Grant Thornton report concludes that:

"Option A - 'as is’ has been successful and enabled the Councils to
develop new ways of working and begin to develop a commercial
culture. The key risk of this option is that existing service levels
would have to change to meet future financial challenges and that
existing arrangements would be unable to meet the recently
identified budget funding gap.

Option B - a LACC, will provide greater longer term opportunities to
reduce cost and generate additional income from outside the
Councils from other public sector bodies and the private sector.
However, it will take at least two years before it will become
profitable, 2019 at the earliest”.

In their report Grant Thornton have set out projected income and
expenditure for the first year of trading and this identifies a budget
deficit for the company of £360k. However, 90% of this deficit
(£330k) is due to depreciation cost of assets transferred to the
company. A different approach to the treatment of assets could
take out the depreciation costs altogether and the associated
deficit.

If the Councils decide to progress with the establishment of the
LACC then a detailed business case will heed to be prepared which
will give further consideration to key features including:

o The financial business case from the perspectives of both the
councils and the company

Governance arrangements
Tax considerations
Pension considerations
Assets and depreciation

O O O o o

Terms and conditions of new LACC employees

In October 2014 the Councils agreed to set up a company for the
purposes of generating income. This company has been dormant to
date. It would be possible to use this as the basis for the new
companies (either the Teckal LACC or the Section 95 company) or
to start afresh. The detailed business case would assess the best
option.

Proposed Way Forward

If the councils decide to progress with the establishment of the
LACC then a detailed business case will heed to be prepared which
will give detailed proposals, timescales and greater detail into the
potential incomes streams which can be realised.
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5.2 Officers will need to procure professional support to complete the
detailed business case and implementation plan. This work will be
subject to a value-for-money procurement exercise. It is estimated
by Grant Thornton that a budget of £328,500 will be required and
this will need to be split 50:50 between the two councils subject to
both councils agreeing to proceed. Currently each council has a
budget pressure of £150k identified in their budget reports. Grant
Thornton’s estimate is broken down on page 31 of their report
attached at Appendix B (see below for extract) and further detail
is given on page 32 of their report.
561'5111 HJ.'.T‘.E "‘L":-E'Z‘-_' DE'T.'D:.I
LACC LACC Total
Esomates
Staff Change Management 10,000 10,000 20,000
Pension Administaaton 8,300 8.500 17,000
Legal Advice =~ : 44500 Bt it ol
fn:.znm Sapport & Adwice 22 500 22 500 45,000
IT system & resongce 3,000 5,000 10,000
Recontment ) 11,250 11,250 22,500
Peosect Management & Lmplementition 25,000 25,000 50,000
Suskot bl Uuisel cib ant iiglinsibuon g S0 57,200 e
Taoral 164,250 164,250 328,500
It should be stressed that these are initial estimates from Grant
Thornton to be used as a guide for budgeting purposes.
5.3 Officers will continue to engage with Staff, Members and Trade
Unions to ensure that all stakeholders are appraised of
developments and progress.
5.4 If agreed, it is anticipated that the full business case and
implementation plan will be presented to Members in June 2016 for
a decision on whether or not to proceed.
6.0 Implications
Implications Relevant Details and proposed measures to address
to
proposals
Y/N
Legal/ The Councils can only trade for commercial purposes
Governance through a company. In order to do this, the Councils

must approve a business case.

Local Authority trading powers as contained in Local
Government Act 2003, Localism Act 2011, Local
Government (Best Value Authorities) (Power to Trade)
(England) Order 2009 have been considered and there
are no known legal risks to the Councils in proceeding
with this option. However, more detailed legal advice
will be required should the Council adopt the report and
agree to the setting up of a controlled company on
matters such as, pensions, tax, incorporation,
shareholder agreement, TUPE. Incidental powers to
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participate in external organisations (Local Government
Act 1972) have also been considered and again, no
legal risks to the Council have been identified.

This report makes it clear that if the recommendation is
adopted a detailed business case will need to be
prepared and brought back before the Councils for
approval.

Detailed governance arrangements and constitution of
the company will need to be agreed between the
councils. The constitutional documents will need to be
clearly drafted so that the newly formed company can
satisfy the Teckal requirements as codified in the Public
Contracts Regulations 2015.

In relation to waste, Public Contracts Regulations 2015
will need to be complied with should the need to re-
procure or extend the term arise.

Appendix C is exempt from publication because it
contains information about the Council’s financial affairs
as defined in Paragraph 3 of Schedule 12A to the Local
Government Act 1972. The public interest test has been
applied and it is considered that the public interest lies
in not disclosing this Options Appraisal because it
contains financial information which could prejudice the
Council if the information was disclosed at this time.

Financial

One-off Investment costs of setting up trading company
of £328,500 have been identified. (This is set out on
Page 31 of Grant Thornton’s report on the local
authority controlled company). Each Council has put a
one-off cost pressure of £150,000 into its Revenue
Budget for 2016-17 to meet these costs.

Grant Thornton’s Executive Summary (Page 7) on the
Local Authority Controlled Company (LACC) states that
they have not identified any significant hurdles that
would prevent a LACC being established, conversely
neither have they identified any distinct benefits that
make a LACC the preferred option.

A LACC will provide greater longer term opportunities to
reduce costs and generate additional income from
outside the Councils from other public sector bodies and
the private sector. However, it will take at least two
years before it will become profitable, 2019 at the
earliest. Its profitability will be dependent on it
generating additional income, how this income will be
generated is currently unclear.
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In their report Grant Thornton have set out projected
income and expenditure for the first year of trading and
this identifies a budget deficit for the company of
£360k. Over 90% of this deficit (£330k) is due to
depreciation cost of assets transferred to the company.
A different approach to the treatment of assets could
take out the depreciation costs and the associated
deficit.

WASTE

For the cash flow modelling performed using the
assumption and calculations described in Sections 7 and
8 of the Waste report, Option 2: LACC Option (NPV of
£36.4m) appears to be the most favourable option,
offering 13.0% savings against Option 1: The
Comparable Option (NPV of £41.9m).

It should be noted that almost half of this saving is due
to the economies of scale which have been assumed to
occur once the service delivery of the two Councils has
been combined.

Sensitivity analysis has been carried out, which is
detailed in Grant Thornton’s waste report on Pages 37
to 41.

Risk

A key risk is the capacity to get everything in place for
April 2017, particularly given that the organisation is
still undergoing significant change from the
implementation of the T18 programme. A consideration
could be to phase the transfer of services into the new
company. However, this would be much more complex
and very unlikely to yield the economies of scale and
other efficiencies due to the way in which the
organisation is now structured following T18 and the
cost of implementation would be as much, if not more,
therefore this is not recommended.

If a decision is made that West Devon waste should
form part of the suite of services to be transferred to
the newly formed company, then, the proposed
procurement exercise currently underway will cease.

The Council will therefore need to work to a timetable of
setting up and getting the new company operational by
April 2017 so that West Devon waste contract can be
transferred to the new company.

But, should, for reasons beyond the Council’s control, it
become clear that there will be a delay in meeting the
April 2017 deadline, then the Council will need to
consider a short term extension to the existing contract.

Page 13




Proposals relating to a Local Authority Controlled Company

Procurement advice will need to be taken on the risks
associated with such an extension.

However, should the proposed exercise of setting up a
new company to deliver these services fail (i.e. the
Councils decide to abandon the project), the councils
will need to consider the timetable for re-procurement
and costs associated with any short term extension that
may be required in order to allow for meaningful
competitive tender exercise to be undertaken. Again,
procurement advice will need to be taken on risks
associated with such an exercise.

If South Hams District Council were to opt not to
establish the LACC, WDBC will be unable to pursue this
option and the officer recommendation would be
rescinded. A fresh review and benefit analysis would
need to be prepared in order to determine the best
course of action.

See also page 65 of Appendix B for a summary of the
key risks identified by Grant Thornton.

Comprehensive Impact

Assessment Implications

Equality and N/A
Diversity

Safeguarding N/A
Community N/A
Safety, Crime

and Disorder

Health, Safety N/A
and Wellbeing

Other N/A
implications

Supporting Information

Appendices:

Appendix A — LGiU Policy Briefing 10*" December 2015 Local Authority
Trading Companies: A Policy in Practice Briefing

Appendix B - Grant Thornton Options appraisal for the establishment of a
local authority controlled company

Appendix C - Grant Thornton Waste Review (exempt from publication)

Background Papers:

+ Agenda Item 4 entitled “Transformation Programme 2018”

presented to WDBC Special Council on 4th November 2013
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* A report entitled “Creating a Local Authority Trading Company”
presented to WDBC council on 7th October 2014 by the Head of
Environmental Health and Housing

Approval and clearance of report

Process checklist Completed
Portfolio Holder briefed Yes

SLT Rep briefed Yes
Relevant Exec Director sign off Yes

Data protection issues considered Yes

If exempt information, public (part 1) report Yes

also drafted (Appendix C only)
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